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Introduction
Most of us will spend a significant proportion of our lives at work. Most of the
time employees have a good relationship with their employer, enjoy fair rights and
conditions and work hard for them in return. Conversely, when things go wrong
and unfair employment practices are carried out, this has a major impact on both
employees (those who remain in work putting up with unfair practices – often for
fear of losing their job if they speak out) and ex-employees (those who have left jobs
due to stress, ill health or having been unfairly dismissed).
The Citizens Advice Service is a major source of external advice for people who
experience employment problems. In 2013/14, citizens advice bureaux in Scotland
advised clients on 46,540 new employment issues. Scotland-wide, some of these
issues are examples of extremely unfair employment practices which place clients in
a difficult, complex and miserable situation:
•• clients being dismissed in unfair circumstances, including for being off sick,
attempting to take holiday, or informed of their dismissal by text message;
•• employees who were not paid at all by their employers, in one case for six
months full-time work;
•• employers who failed to pay their employees’ income tax and national
insurance leaving them to pick up the bill; and instances of clients paid
considerably below the National Minimum Wage;
•• clients who were unfairly denied sick pay when seriously ill;
•• employers refusing to allow employees to take paid holiday;
•• women who were dismissed when they became pregnant;
•• instances of racist and sexist bullying at work;
•• migrant workers who were exploited and made to work excessive hours;
•• clients who could not afford the fees to pursue an Employment Tribunal claim;
•• cases where a client won their case at an Employment Tribunal but their exemployers managed to avoid paying them any of the money they were due;
•• many of the examples of poorest practice relate to clients on zero hours
contracts.
This briefing highlights some of the unfair employment cases brought to Angus CAB.
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What problems do CAB clients encounter at work?
Angus CAB advises clients on a wide range of employment issues each year. The
bureau advised on 1271 new issues related to employment in 2014/15.
The following chart shows the most common employment issues advised on by
Angus CAB.

Chart 1: Employment issues by subject
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Table 1 shows all employment issues by subject (detailing number of issues for each)
and percentage of each in relation to all employment issues:

Table 1: Employment issues in Angus Council area (ranked in order of
number of issues)
Rank
1
2
3
4
5
6
7
8
9
10
11
12
13

4

Issue
Pay and entitlement
Terms and conditions of employment
Dismissal
Dispute resolution
Redundancy
Parental and Carers Rights
Self-employed / Business
Employment Tribunals and Appeals
Other
Health and Safety
Applying for Jobs
Discrimination / Human Rights
Schemes for the Unemployed

Number
348
186
179
172
88
56
55
45
41
39
33
25
4

%
27.38%
14.63%
14.08%
13.53%
6.92%
4.41%
4.33%
3.54%
3.23%
3.07%
2.60%
1.97%
0.31%
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Case evidence from Angus CAB
The following commentary and case studies highlight some of the issues our clients
have experienced in relation to unfair employment practices.
With reference to the case studies, it is clear that employees can experience
considerable hardship and stress as a result of unfair employment practices - whereby
employers contravene employment law. It is even more alarming that such hardship
and distress can also result from an employment practice which is currently lawful
– that of the use of zero hours contracts by employers. The use of such contracts
by employers is an additional common theme in many of the cases studies below.
Such contracts often lead to in-work poverty (and in extreme cases, no employmentrelated income to household) and play a significant role in underemployment (also
an issue of concern and the subject of ongoing research by Angus Social Policy Team).
While zero hours contracts might be seen as suitable for certain groups of people
(e.g. students or retired people – those using such contracts as a second income to
supplement their earnings), such contracts can leave individuals, households and
family units in an extremely vulnerable position and susceptible to discrimination or
unfair treatment by unscrupulous employers. This situation is ever more pronounced
if the zero hours contract (or contracts, if an individual has more than one of such
contracts, or, in the case of a couple, both parties are on such contracts) is the sole
income stream for the household, or, in the case of those with child(ren), the sole
employment-related income for the household (without such earnings, Child Benefit
and Child Tax Credit would not sustain a family unit for long).
Note: in reflecting the complexity of clients’ lives and the issues brought to Angus
CAB, some of these case studies include elements of other employment issues and
client circumstances (e.g. bullying and harassment case study below includes failure
by employer to pay provide holidays, holiday pay and payment at National Minimum
Wage (NMW) level) – to avoid duplication, each case study has been placed in most
applicable issue section. It is also striking to note the extent to which zero hours
contracts have become much more commonplace and prove to be either the major
factor leading to the issues experienced by many clients, or the most significant
underlying factor in such.
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Zero hours contracts
The rise of zero hours contracts has created problems for clients of Angus CAB. These
‘flexible’ employment arrangements are becoming increasingly prevalent particularly
in the tourism, catering, food and care industries.1 According to evidence submitted
to the House of Commons Scottish Affairs Committee, a number of well-known high
street names employ tens of thousands of staff on a zero hours basis.2
Whilst zero hours contracts may be well-suited to particular types of work, such as
casual or seasonal labour, the misuse of zero hours contracts is becoming a major
problem, which should be addressed to prevent exploitation and hardship. Misuse can
include situations where zero hours contracts are issued by employers inappropriately,
such as where a full-time or part-time contract may be better suited.
Client (20 years of age; single parent to a young child). Secured
employment on the understanding that her working hours would be
16 hours per week or more (thereby enabling claim for Working Tax
Credit (WTC). She worked 171/2 hours in her first week, but in the
following two weeks she worked only 3 hours in total. She has no
written contract. Client was awarded WTC on the basis of working 18
hours per week, but this change of circumstances means she no longer
qualifies for WTC. Client now has to make a new claim for Income
Support. Client wants to keep job as it is easier to obtain additional or
alternative employment while in work.

Zero hours contracts and employment rights
It can sometimes be difficult to ascertain client status in relationship with employer –
i.e. whether s/he is a ‘worker’ or an ‘employee’ (and thereby applicable employment
rights). Additionally, whether due to ignorance of the law or a disregard for such (or
both) on the part of the employer, the client can be left with the misapprehension
that s/he has little or no protection under the law. While employment law can
prove to be complex, it is incumbent on employers to act with due diligence towards
ensuring that those working for them are both made aware of their rights and those
rights are met in the workplace
As with all employment matters, it is important for both clients and the wider
public to be aware of their rights. Firstly, a contract of employment is an agreement
between an employer and a worker setting out the terms under which they will have
a working relationship. An employee always has a contract of employment with her/
his employer. The employee may not have anything in writing, but a contract will still
exist. This is because the employee’s agreement to work for the employer, and the
employer’s agreement to pay the employee forms a contract.
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A contract gives both an employee and an employer certain rights and obligations.
The most common examples are that an employee will have a right to be paid for
the work that s/he does and may have a right to holiday pay. An employer has a right
to give reasonable instructions to an employee, and to have a job completed by the
employee. These rights and obligations are called contractual terms.
An employer and employee can agree to whatever terms they wish to be in the
contract, but an employee cannot normally agree to a contractual term which gives
fewer rights than s/he has under law (called statutory rights - see Appendix 1 for
full list of statutory employment rights). The only exception to this is if the contract
is a fixed-term contract (running for a specified length of time where the date the
contract is due to finish is clear from the beginning).
A contract of employment comprises of three parts – as follows:
Express contractual terms are terms that are explicitly agreed between the employer
and employee, for example, wages or hours of work. Such terms may not necessarily
be in one document, and may not be written at all. Usually, to find them, material
has to be gathered together from several sources, including reports of any verbal
agreements. Relevant papers which might show what is in the contract include:•• the job advertisement;
•• the written statement of the main terms and conditions of the job;
•• any letters sent by the employer to the employee before s/he started work;
•• anything the employee was asked to sign when or since s/he started work;
•• instructions or announcements made by the employer on a notice board at
work;
•• an office manual/staff handbook, which might be anywhere in the
employer’s premises;
•• payslips.
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Implied contractual terms are those which are not specifically agreed between the
employer and employee. They are called implied terms because if there is a dispute
between an employer and employee which goes to tribunal or court, the tribunal/
court can imply a term to cover the matter under dispute. The court will not imply
a term just because it is a reasonable one, or because the agreement would be
unreasonable or unfair without it. It will only imply a term if it can presume that it
would have been the intention of both the employer and the employee to include
it in the agreement. In practice the following types of implied term may be in an
employee’s contract:•• general terms, which are implied into most contracts of employment (such as
mutual duty of trust and confidence; duty of care to each other);
•• terms implied by custom and practice (if, in the absence of an express term
relating to the matter, it (the term) is custom and practice within the workplace
- that e.g. those off sick receive sick pay – this should be extended to all other
employees in similar circumstances as a contractual term implied by custom
and practice);
•• terms implied by negotiated agreements (some terms of employment may be
negotiated between her/his employer and a trade union, for example, pay
scales).
Statutory terms: some terms are either imposed or implied into employment contracts
by legislation. The most significant of these is an equality clause which is implied into
all contracts where there is no equivalent express clause. An equality clause ensures
that men and women receive the same pay and benefits for doing the same work or
work which is of equal value.
Combining contractual and statutory rights: generally an employee and employer
can agree whatever contractual terms they wish. However, if an employee agrees to
a contractual term which gives her/him fewer rights than her/his statutory rights, an
employer cannot enforce such a term as it would be in breach of a statutory right.
There are also particular rules regarding health and safety at work. For example,
if an employee believes that a piece of equipment or a process may be dangerous,
s/he may have a right to refuse to work with it and insist that the employer takes
adequate safety measures
Zero hours contracts are contracts of employment which do not specify any number
of hours that the employee will be required to work. The contract states that, instead
of working a specific number of hours per week, the employee must be ready to
work whenever s/he is asked.
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Towards establishing a person’s status as a ‘worker’ or an ‘employee’, it must be
identified whether or not there is an employment relationship in place – this is done
by means of mutuality of obligation. People who are on ‘proper’ zero hours contract
are not employees – in that there is no obligation on the employer to provide work
and pay and no obligation on the worker to carry out the work (as such they are
classed as workers). However, even if there is a clause in the contract expressing that
there is no mutuality of obligation, this might not reflect the current state of the
working relationship – if there has been an express variation shown by the facts (e.g.
working hours for a protracted period have risen – such as from 0 to 16 per week),
this can satisfy there being a mutuality of obligation (towards establishing employee
status) and becomes part of the ‘new’ contract. (Note: this argument would form the
basis of negotiation with an employer on behalf of a client – if employer was not
amenable, the test of this argument would be at Employment Tribunal).
If established as an employee, s/he will acquire the same rights as other employees.
Her/his rights will be based on the average number of hours s/he works and on the
number of years of service s/he has. Employees on zero hours contracts may also
acquire other entitlements in relation to pay or other benefits on a pro-rata basis
when compared to full-time employees. Additionally, the right of part-time workers
not to be discriminated against when compared to full-time workers may be useful
when arguing for pro-rata contractual employment rights.

The Prevalence of Zero Hours Contracts
There is considerable debate around this issue and data can be prone to being
unreliable and open to misinterpretation. Central to this issue is the difficulty in
defining what constitutes a zero hours contract. Towards the necessary specificity
underpinnning the accuracy, consistency and reliability of data gathering, the Office
for National Statistics (ONS) states that:
In meeting its intention to produce an estimate of the number of “zero-hours
contracts” from a business survey, the ONS has concluded that the most useful
definition to use is contracts that do not guarantee a minimum number of hours,
rather than “zero-hours contracts” and that it should be designated in that way. This
includes, but is not exclusively, “zero-hours contracts” and will include some other
contract types that do not guarantee a minimum number of hours.3
Towards this goal, the ONS has endeavoured to achieve a commonality between its
own definition of zero hours contracts and those used by other statistical bodies –
this commonality is: lack of a guaranteed minimum number of hours (see Appendix
2 for details of other definitions).
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Reflecting on current data analysis of zero hours contracts, BBC News website notes
that it:
“suggests that their use is on the rise. The Office for National Statistics
(ONS) says that 697,000 people were employed on zero-hours contracts
for their main job between October and December 2014, based on
figures from the Labour Force Survey. That represents 2.3% of the UK
workforce.
This figure is higher than the figure of 586,000 (1.9% of people in
employment) reported for the same period in 2013. The ONS said it was
unclear how much of the rise was due to greater recognition of the term
“zero-hours contracts”, rather than new contracts being offered. (See
Appendix 3 for breakdown of zero hours contract by person type).
The number of contracts that do not guarantee a minimum number of
hours was 1.8 million as of August 2014. That was 400,000 more than
the previous estimate for January 2014.
The ONS said the differences in the two totals could reflect seasonal
factors, because they cover different times of the year.” 4
Further, given the inherent complexities of the subject (such as seasonal shifts in the
use of zero hours contracts, the variety of client groups, those on more than one
such contract, those who use such contracts as a ‘second’ or supplementary income,
as against those for whom the contract is their core or sole income stream, and the
infancy of studies into such contracts – and related issues regarding identifying and
designing appropriate and accurate information-gathering models) a great deal of
prudence is required towards effective interpretation of the data. According to the
BBC News website:
“The ONS has two measures, neither of which is entirely satisfactory.
The first is based on asking respondents to its Labour Force Survey
(the one from which we get the unemployment figures) whether they
are employed in their main job on a zero-hours contract (as above:
697,000)…. But there are caveats with this number, because it relies
on people knowing whether they are employed under a zero-hours
contract - 45% of the increase was from people who had worked with
such contracts for more than a year. In other words, a year ago they
were also on zero-hours contracts but didn’t say so.” 5
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It is possible to reconcile these apparent contradictions by considering that some
workers might have several such contracts – and given such, growing awareness of
such contracts and workers coming to understand that this is the form of contract
governing their employment might account for increased reporting of such to the
ONS.
Nonetheless, while these considerations can be valid (in terms of informing or driving
what questions need to be asked towards greater data specificity) such do not
constitute workable data. Accordingly, “the ONS produced a second figure by asking
employers whether they employed people using zero-hours contracts. It turned out
that in the first two weeks of August 2014 employers had about 1.8m zero-hours
contracts under which any work was done. But remember that’s contracts, not
people. One worker could have several such contracts. The only previous figure for
this measure was for January 2014, when there were 1.4m contracts. So the figure
may have exploded, or it may be that seasonal industries such as agriculture and
hospitality use more zero-hours contracts in August than they do in January.”6 (see
Appendix 4 for non-seasonally adjusted prevalence of zero hours contract by region
of UK) – note: analysis and commentary has suggested that Scotland figure might
have been arrived at by means, in part, of pro rata calculation (further research on
this is required).
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Further case studies
The following sections detail examples of the unfair working practices in relation to
various employment issues and client circumstances (some with related case studies –
most of which include a zero hours contract-related element).

Pregnancy and Maternity
If a woman becomes pregnant, she has the right to statutory maternity leave. This is
at least 26 weeks (six months) and can be up to a year, if not shared with her partner
or she elects to come back earlier.
Employers must not discriminate against employees because they are pregnant, or
because of a pregnancy-related illness by treating them unfavourably. They must also
not discriminate against those on, or attempting to take, maternity leave.
Most pregnant employees have other statutory maternity rights which employers
must respect by law. These include being given paid time off work to attend antenatal
appointments, and a health and safety risk assessment to ensure that the employee is
not being asked to carry out dangerous duties.
Employees (following the mutuality of obligation principle – as above) on a zero
hours contract are able to qualify for Statutory Maternity Pay (SMP) or Maternity
Allowance (MA) in the same way as employees on other contracts of employment –
by way of accruing sufficient hours and earnings in the related reference period.
Despite these statutory rights, many clients find themselves discriminated against or
unfairly treated:
Pregnant client on a zero hours contract. Due to physical nature of job
and not being offered office-based duties (as suggested by GP), client
became unable to carry out duties resulting in claim for statutory sick
pay (SSP) - circa three months prior to due delivery date. Her employer
has not been providing her with payslips, resulting in difficulty claiming
Maternity Allowance and securing Maternity Leave.

Holidays and Holiday Pay
All ‘employees’ and ‘workers’ have a statutory right to an amount of paid holiday,
whether they work full or part-time, unless they’re self-employed or in a few limited
exemptions. The statutory minimum paid holiday is 5.6 weeks per year – equivalent
to 28 days a year for most full-time workers working five days per week.
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Employers may grant more annual leave than the basic minimum to an employee,
which is expressed in their contract. Like other substantial contractual changes, in
theory employers should not change this amount without the employee agreeing
to the change. In practice, if faced with a choice of accepting an unwanted change
or losing their job, an employee may feel unable to take some action against their
employer – such as recourse to early conciliation through Acas or an Employment
Tribunal.
All workers are entitled to statutory paid holiday. This includes a person working
under a zero hours contract. Problems can arise when trying to work out how much
holiday a worker is entitled to if s/he works irregular hours. One way is to calculate
the holiday entitlement that accrues as hours are worked.
Client who worked (full-time) in a public house for two years. She
did not take any holidays during this time and received no holidays
or holiday pay in lieu. Also, she did not receive any payslips for the
duration of her employment. She has decided to leave employment
due to the stressful working environment.

Pay
One of the most basic features of work is that employees are entitled to be paid for
the work they have done. However, clients of Angus CAB have reported not being
paid in full by their employers, in some cases on a regular basis. Sometimes this may
be a sign that the business is in trouble, but in other instances there appears to be no
apparent reason for wages not being paid.
Aside from tax and National Insurance deductions, there are very few circumstances
where an employer can legally make deductions from an employee’s pay without
their express written agreement, such as if they have been accidentally overpaid,
because they have been on strike, or if an earnings arrestment has been ordered by a
court or employment tribunal. However, a number of CAB clients have had their pay
docked in apparently unlawful circumstances.
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Whilst making unlawful deductions or not paying staff for work they have done is
illegal, in practice employees can ‘suffer in silence’ as they may fear reprisals from
their employer. The following cases illustrate some of the issues Angus CAB clients
have in relation to pay:
Client having unauthorised deductions made from her wages. Although
client was being paid at National Minimum Wage (NMW) level (£6.50
per hour – equating to £260 gross for 40-hour week), deductions for
‘expenses’ which client didn’t claim (just under £80 per week) and for
holiday accrual (just over £20 per week – amount deducted from rather
than credited to client) resulted in a much reduced taxable gross (circa
£160), thereby reducing the employer’s National Insurance laibilities.

National Minimum Wage
It is a criminal offence for employers not to pay someone the National Minimum
Wage (NMW) or to falsify payment records. HM Revenue and Customs (HMRC) has
responsibility for enforcement of the NMW, which from October 2014 has risen to
£6.50 per hour for those aged 21 and over, £5.13 for those aged 18 to 20 and £3.79
for under 18s.
In 2013/2014 HMRC conducted 1,455 investigations into employers who had failed
to pay the National Minimum Wage which led to £4.6 million in unpaid wages being
recovered7. The Government has recently introduced a ‘name and shame’ approach 8
and proposes further penalties in the Small Business, Enterprise and Employment Bill.
These are welcome moves, but challenging poor employment practices is far from
easy for many workers.
In many cases, clients are well aware of their entitlements but are unable to enforce
them due to a fear of being dismissed or disadvantaged for doing so.
Client working well in excess of full-time hours (cited week was 53
hours) at well below National Minimum Wage – he was being paid
£5.80 per hour.

Dismissal
When an employee is dismissed by their employer it can be a particularly stressful
and unsettling time in their lives. Not only do they face a loss of income, their future
employment prospects may be adversely affected and they may feel ashamed and
afraid to tell anyone else about it. 9 If they feel they have been unfairly or wrongfully
dismissed they will often feel angry and seek to rectify the injustice they have
encountered.

14

Fair Enough?

With reference to the case study immediately above (regarding NMW), dismissal as
a result of requesting that a statutory right be fulfilled counts as automatic unfair
dismissal (and, as such, is exempt from the qualifying period for raising an unfair
dismissal case – currently two years in employment with employer in question).
Reporting the matter first to the NMW Compliance Officer before making request of
employer would help establish a timeline of actions if request proved unsuccessful
and employee was dismissed. Conversely, non-reporting before making request
reduces risk of employer being aggravated – thereby employer would be both less
likely to meet request or dismiss employee. This exemplifies the quandary faced by
employees in this and similar situations. While the employee has statutory rights,
it can be problematic to enforce such. Legally and ethically right is on her/his side,
however the employer might still dismiss the employee (and argue that it was for a
reason unrelated to requesting a statutory right be fulfilled; and/or, if case is escalated
to Employment Tribunal, simply refuse to pay any award made to employee) – and
the (now ex-)employee cannot heat his/her home with legislation, nor eat or drink
ethics.

Bullying and Harassment
Employees who are bullied or harassed at work face a miserable situation. Whether
it is from colleagues or managers, harassment at work is unacceptable and can have
a very negative impact on an individual’s health. In many of the situations where
clients seek advice about being bullied at work, they have been signed off sick with
stress.
Employers have a duty to prevent bullying and harassment at work, and it is likely
to constitute a breach of health and safety laws as well as the employee’s contract.
If the harassment relates to a protected characteristic, such as sex, race or sexual
orientation, it is unlawful discrimination.
A vulnerable employee who worked seven days a week – between 30
and 70 per week. He was paid less than NMW level and apart from
Christmas Day had no holidays. He did not get a pay slip or P60 so has
no proof of pay levels.
While the above case types have related case studies, it should not be construed that
as the below case types do not have related case studies they are in any way of lesser
importance.
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Sickness and Sick Pay
Everyone gets ill at some point, and may need to take time off work to get better. On
average, workers in the UK were off work with illness for 4.4 days in 2013 according
to the Office of National Statistics.10
Someone working under a zero hours contract is entitled to receive statutory sick pay
(SSP) provided that s/he is eligible. For the purposes of SSP, a worker will be eligible if
s/he is an employed earner. A person is an employed earner if income tax is, or should
be, deducted from her/his earnings under the Pay As You Earn scheme. A person on
a zero hours contract is most likely to encounter problems gaining entitlement to
SSP because s/he may not have worked enough hours to meet the earnings condition
for SSP (gross weekly National Insurance lower earnings limit: £112 (from 6th April
2015)).
If an employee is off sick for more than seven days, their employer may ask for a
medical certificate from their doctor. These can also be known as ‘fit notes’ and can
certify that the employee is not fit for work at all. They may also suggest that an
employee might be fit for alternative work, or make some recommendation for a
phased return to work or a change to working hours or duties.
However, some employers appear to be attempting to get workers who are unfit for
any work to report for duty by threatening them with dismissal.

Migrant Workers
Just fewer than seven per cent of Scotland’s usual resident population (around
353,000 people) were born outside of the UK, with more than 25,000 new migrants
from overseas moving to Scotland in 2012/13.
Some migrant workers in Scotland have faced some particularly unpleasant situations.
Migrant clients have reported being exploited and badly treated by unscrupulous
employers, with some being racially abused, significantly underpaid and overworked.
Others looking for work have been recruited with promises of an ideal job in Scotland,
which has quickly turned into a nightmare due to unscrupulous employers.

Employment Tribunal Problems
Employment tribunals are set up to make decisions about employment disputes. If
an individual cannot get a matter resolved by speaking to their employer, through a
grievance process, or through the Early Conciliation system, then they can take their
case to an employment tribunal, which will hear the facts of the case and decide
whether a breach of their rights has occurred. If the Tribunal rules in their favour, then
it can require the employer to pay a financial award to compensate the employee or
require the employer to make right in some other way.
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Employment Tribunal Fees
From July 2013, people who want to make a claim to an employment tribunal are
required to pay a fee to do so and a further fee if their case goes to a hearing. These
fees are not insubstantial – for some claims it costs an individual up to £1,200 to get
their claim heard by the employment tribunal, no matter how strong their case may
be. Fee remission may be possible, but requires claimants to be on benefits, or have
a low income and no other capital. If an employee is owed unpaid wages or other
amounts, then these can frequently be for a lower amount than the fees to have
their case heard.
The impact of introducing tribunal fees is clear from the amount of cases that are
lodged. Official figures from the Ministry of Justice showed there was an 81% decline
in the number of cases lodged in the Employment Tribunal in January-March 2014,
compared with the year before, when no fee was payable. As the evidence in this
report shows, unfair practices in employment are still as common as ever, but people
simply cannot afford to pay to bring their claim. Significantly, despite the reduction
in cases, new issues related to employment tribunals and appeals in bureaux rose by
7% in 2013/14 compared with the previous year, despite the introduction of fees,
with a total of 2,306 new issues during the year.

Non-payment of employment tribunal awards
If an employee’s claim makes its way to an employment tribunal, is successful and
an award is made, that is not the end of the story. In many cases, employees will
only receive some of the money they are due or none at all, because an employer
goes out of business or simply refuses to pay. According to research published by the
UK Government, only 41% of claimants are paid their award in full. The majority
of respondents are either not paid their award at all (46%) or are only paid in part
(13%).
In Scotland, individuals attempting to enforce their tribunal award need to apply for
an ‘extract registered decree arbitral’. This acts like a court order which can be used
to engage a sheriff officer to try and recover the debt from the employer. However,
applying for and receiving the extract takes time. Individuals must wait six weeks until
the time allowed for appeal to the Employment Appeal Tribunal has passed. A fee is
payable to engage the sheriff officer and even then no money may be forthcoming.
If an employer goes out of business, the award can be very difficult to recover in
full. Some CAB clients have experience of employers who close their business, only
to emerge as a ‘phoenix company’, doing the same business from the same location,
but with no liability to pay the client what they are owed.
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Health and Safety at Work
Employers have a legal obligation to protect their staff’s health, safety and welfare,
making sure the workplace is safe. Workers have a right to protect themselves
from serious and immediate danger at work. Accidents should be recorded and
compensation may be appropriate for certain workplace injuries.
Additionally, by law a worker should not be made to work more than 48 hours a
week unless they choose to do so and have signed a declaration to that effect. There
are stricter rules for young people under the ages of 18 and 16 to prevent people
being forced into excessive working hours, and employees must be given appropriate
rest breaks – an uninterrupted break of at least 20 minutes for a shift of six hours or
longer. Again, there are tighter restrictions on how long younger workers can work
for without a break
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Conclusion
It is in the interests of individuals, government and society as a whole that fair
employment is promoted. The effects of unfair employment have a negative impact
on health outcomes and an individual’s quality of life. And if rogue employers are
seen to get away with meting out unfair practices on their staff, other employers will
rightly feel disadvantaged for complying with the law and treating their staff fairly.
Evidence from Angus CAB shows that more must be done to promote fair employment.
From dodgy dismissals, to workers not being paid, to the denial of holiday or sick pay,
to discrimination against pregnant women or migrant staff, citizens advice bureaux
see far too many instances of unfair employment practices, and far too many instances
of employees unable to enforce their basic rights.

Recommendations
Angus CAB fully supports the recommendations made in the Citizens Advice Scotland
report, Fair Enough? (January 2015)
Citizens Advice Scotland recommends:
Improvements to the Employment Tribunal system
•• No fees should be charged to bring a claim before the Employment Tribunal;
•• The system of enforcement of Tribunal awards in Scotland should be
strengthened. The Scottish Government and Parliament should work together
with the UK Government to address this as it overlaps devolved and reserved
issues;
•• Employment Tribunal awards, expenses or fees unable to be enforced due to
insolvency or phoenix trading should be able to be claimed from the National
Insurance Fund;
•• The length of time an employee is required to have worked for an employer
to be able to bring an Employment Tribunal claim for unfair dismissal should
be reduced from two years to one;
•• The Acas Early Conciliation system has the potential to make a positive
difference to the enforcement landscape, and ongoing evaluation of its
effectiveness should be conducted. However, it should not be viewed as a
replacement for the Employment Tribunal system, nor as a justification for
levying fees to bring a Tribunal claim.
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Enforcing employment law and promoting fair employment
•• A new statutory body, an Employment Commission, should be created to
oversee the enforcement of employment law, with the legislative teeth to
target rogue employers;
•• Provide additional resources on an ongoing basis to ensure that payment of
the National Minimum Wage is enforced;
•• Efforts and resources to tackle employers not paying employees’ Income Tax
and National Insurance should be increased;
•• Scotland’s Fair Work Convention is a welcome development. The Scottish
Government should examine the possibility of extending its role once it is
fully established;
•• When an employee is dismissed, an employer should have a legal duty to
communicate the redress systems that are open to the employee, should they
wish to contest the decision.

Strengthening the rights of zero hours contract ‘workers’
•• Protection from unfair dismissal should be extended to ‘workers’ as well as
‘employees’;
•• Full rights to parental leave and pay should be extended to ‘workers’ as well
as ‘employees’;
•• ‘Workers’ and ‘employees’ on a zero hours contract should be given a statutory
‘right to request’ a contract that guarantees hours, without suffering dismissal
or detriment for making the request.

20

Fair Enough?

Appendix 1: statutory employment rights
Under the Employment Rights Act 1996 s104(4), the statutory employment rights
which a client is protected from asserting are:•• the right to a written statement of the main employment terms and conditions,
and notification of any change in employment terms and conditions;
•• the right to an itemised pay statement;
•• the right to a minimum period of notice;
•• the right to a guarantee payment if the employee is put on short time working;
•• the right to a payment during suspension on medical grounds;
•• the right to have time off for trade union duties and activities;
•• the right to be paid for time off for trade union duties;
•• the right to reasonable time off for public duties;
•• the right to reasonable time off with pay to look for work if being made
redundant;
•• the right to maternity leave and to return to work afterwards;
•• the right to request a written statement of reasons for dismissal after one
year’s service if employed before 6 April 2012, or after two years’ service if
employment started on or after 6 April 2012;
•• the right to redundancy pay;
•• the right of employees formerly covered by wages councils to continue to be
paid at the same rate;
•• the right not to have illegal deductions made from pay. This includes not being
paid statutory sick pay, statutory maternity pay or wages for work done, for
example, overtime;
•• the right to time off with pay for antenatal care;
•• the right not to have unauthorised deductions from pay for union contributions
or a union political fund;
•• the right not to suffer action short of dismissal for joining/refusing to join, a
union;
•• the right to paid holidays;
•• the right to work a maximum 48-hour working week;
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•• the right to rest breaks during the working day and during the working week;
•• the right for night workers to work a maximum of an average of eight hours
in each 24-hour period;
•• the right not to be dismissed or suffer detriment because s/he qualifies, or
might qualify, for the minimum wage;
•• the right to the national minimum wage;
•• the right not to suffer detriment or dismissal for ‘blowing the whistle’ on a
public concern at the workplace;
•• the right to time off with pay for study or training (16 and 17 year olds);
•• the right not to be dismissed or suffer detriment in connection with tax credits;
•• the right to take unpaid parental leave and/or not to have it unreasonably
postponed;
•• the right to reasonable time off to care for dependants;
•• the right of a part-time employee to the same contractual rights (pro-rata) as
a comparable full-time employee;
•• the right to be accompanied at a disciplinary or grievance hearing by a trade
union representative or colleague;
•• the right of a fixed-term employee to the same contractual rights (pro-rata) as
a comparable permanent employee;
•• the right not to be dismissed or suffer a detriment for taking or seeking to
take statutory paternity or adoption leave, or for asking for flexible working.

22

Fair Enough?

Appendix 2
One of the problems with producing estimates of “zero-hours contracts” is the lack
of a single agreed definition of what such a contract is. While some contracts are
explicitly called zero-hours contracts, there are other definitions available and used
in published statistics. These include:
•• LFS: “where a person is not contracted to work a set number of hours and is
only paid for the number of hours they do”;
•• CIPD: “an agreement between two parties that one may be asked to perform
work for the other, but there is no set minimum number of hours. The contract
will provide what pay the individual will get if they do work and will deal
with the circumstances in which work may be offered (and, possibly, turned
down)”;
•• Department for Business, Innovation & Skills (Section 2 of zero-hours
consultation) “There is no legal definition of a zero-hours contract in domestic
law. In general terms a zero-hours contract is an employment contract in
which the employer does not guarantee the individual any work, and the
individual is not obliged to accept any work offered. An example of a clause
in a zero-hours contract which does not guarantee a fixed number of hours
work per week is: ‘The Company is under no obligation to provide work to
you at any time and you are under no obligation to accept any work offered
by the Company at any time’”;
•• HM Revenue & Customs: “A zero-hours contract generally is a contract where
the employer does not guarantee to provide the worker with work and will
only pay the worker for those hours which are actually worked.”
The common element to these definitions is the lack of a guaranteed minimum
number of hours.
(source: www.ons.gov.uk/ons/rel/lmac/contracts-with-no-guaranteed-hours/zerohours-contracts/art-zero-hours.html#tab-3--Defining-“zero-hours-contracts”-and“no-guaranteed-hours-contracts”)
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Appendix 3
Whilst the ONS business survey provides a measure of the number of employee
contracts that do not guarantee hours, the LFS can provide information about the type
of people who report that their primary employment is on a “zero-hours contracts”.

Who are they?
Looking at the type of people who report that they are employed on a “zero-hours
contract”, compared to other people in employment who are not on a “zero-hours
contract”, shows that there are differences in their characteristics (Figures 6 and 7).
For October to December 2013:
•• women make up a bigger proportion of those reporting working on “zerohours contracts” (55%) compared with those employed who are not on “zerohours contracts” (46%);
•• 18% of people on “zero-hours contracts” are in full-time education compared
to 3% of those employed who are not on “zero-hours contracts”;
•• 64% of people on “zero-hours contracts” reported that they worked part
time, compared with a quarter (27%) of those employed who are not on
“zero-hours contracts”;
•• people who report being on a “zero-hours contract” are more likely to be
younger or older. 36% of people on “zero-hours contracts” are aged 16 to 24
and 7% are aged 65 and over (compared with 12% and 4% respectively for
those employed who are not on “zero-hours contracts”).
These patterns may partly reflect the groups most likely to find the flexibility of
“zero-hours contracts” an advantage. For example, young people who combine
flexible working with their studies or people working beyond state pension age.
(source: http://www.ons.gov.uk/ons/rel/lmac/contracts-with-no-guaranteed-hours/
zero-hours-contracts/art-zero-hours.html#tab-5--What-is-the-experience-of-peopleemployed-on-“zero-hours-contracts”-)
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Appendix 4
Level and rate of people on zero-hours contracts, by region1
October to December, 2014

UK
England
North East
North West
Yorkshire and The
Humber
East Midlands
West Midlands
East of England
London
South East
South West
Wales
Scotland
Northern Ireland

UK, not seasonally adjusted
In employment on a zero
Percent of people in
hour contract (thousands)
employment on a zero
hour contract
697
2.3**
598
2.3**
28
2.3***
77
2.3***
59
2.4***
48
2.1***
67
2.6***
70
2.4***
77
1.8***
97
2.2***
73
2.8***
35
2.5***
60
2.3***
-****
Source: ONS Labour Force Survey

		

1. Zero-hours contract - is where a person is not contracted to work a set number
of hours, and is only paid for the number of hours that they actually work.
(source: Supplementary LFS data on zero hours contracts - October to December
2014 (Excel sheet 232Kb) – from www.ons.gov.uk)
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Angus Citizens Advice Bureau is a member of The Scottish Association of
Citizens Advice Bureaux: Scotland’s largest independent advice network. CAB
advice services are delivered using service points throughout Scotland, from the
islands to city centres.

The CAB Service aims:
to ensure that individuals do not suffer through lack of knowledge of their
rights and responsibilities, or of the services available to them, or through an
inability to express their need effectively

and equally
to exercise a responsible influence on the development of social policies and
services, both locally and nationally.
The CAB Service is independent and provides free, confidential and impartial
advice to everybody regardless of age, disability, gender, race, religion and
belief and sexual orientation.
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